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"Property" in the constitutional sense means not tangible property itself but rather the right to possess, use, enjoy, and 


dispose of property. ! Individuals have a right to own and enjoy private property; and property owners have a right under the 


Federal Constitution not to have the government physically occupy their property without due process of law or without just 


compensation.” The bundle of venerable rights associated with property is strongly protected in state constitutions and must be 


trod upon lightly, no matter how great the weight of other forces." 





Observation: 


A state constitutional provision which guarantees the right to acquire and possess property does not impose upon the state 
government any affirmative obligation to finance housing for homeless persons? or to provide them with emergency shelter 


assistance. 
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The right of property has been described as a fundamental,’ natural,® inherent,’ and inalienable right. !° It is sometimes 


characterized judicially as a sacred right, !! the protection of which is one of the most important objects of government. 12 Tt is 
said that the right of property lies at the foundation of our constitutional government and is necessary to the existence of civil 


liberty and free institutions, 13 and that such right is essential in our conception of freedom. 1 


A provision of a state constitution, declaring the inherent rights of mankind, protects the citizen's right to the enjoyment of 
private property, and governmental interference with this right is circumscribed by the due process provisions of the Fifth and 


14th Amendments to the United States Constitution. !> The constitutional prohibition against the deprivation of property without 


due process of law reflects the high value, embedded in constitutional and political history, that is placed on a person's right to 


enjoy what is his or hers free of any unreasonable governmental interference. to 


Practice Tip: 


While property ownership is clearly one factor to be considered in determining whether an individual's rights have been violated, 
property rights are neither the beginning nor the end of the inquiry. Other factors to be weighed include whether a defendant has 
possessory interest in the things seized or the place searched; whether the defendant has a right to exclude others from that place; 


whether the defendant has exhibited subjective expectations that the place would remain free from governmental invasion; whether 
17 


the defendant took normal precautions to maintain his or her privacy; and whether the defendant was legitimately on the premises. 





Due process is not denied by a statute which secures complete protection of property rights only so long as the property rights 


require the protection 18 or continue to exist. 1? 
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